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I hope all of you enjoyed a terrific holiday season and that your 2023 is off to
a great start. As we begin the new year, I think you will find this issue of our
newsletter informative, engaging, and helpful. In this issue, we explore topics
like proposed new amendments to the Business Organization Code, the new
FTC proposed rules on non-competes, important consumer law updates,
make-whole premiums in bankruptcy matters, and protecting tax-exempt
status in a joint venture. I am certain you will find these topics timely and
relevant to your practice.

We are always looking for ways to improve our outreach to members and
make your membership in the Business Law Section even more valuable.
One of the many benefits of membership in our Section is the opportunity to
be involved in committees and in the work of the Section. Committees are a
terrific way to work on innovative issues, network with other practitioners,
help chart the future work of our Section, and improve your practice. 

Our committee work covers a broad spectrum of areas including:

If any of these topics appeal to you, we welcome your participation in one or
more of these committees. If you are not sure about a particular committee
but have a general desire to become more involved, please let us know that
too. There is a lot to be gained. Below is my email address and I hope you
will email me if you would like to get more involved in a committee or the
Section’s work.

Please enjoy this newsletter and feel free to send me any feedback. It is an
honor to serve as your Chair for this bar year.

Brent Benoit
Chair of the Business Law Section 2022-2023
Brent.benoit@nov.com
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By: Darren Moore, Nonprofit Organizations Committee

Whether seeking new sources of revenue, an expanding geographic footprint, or seeking a way to uniquely advance
an exempt purpose, charitable organizations should not be unwilling to consider a joint venture with a for-profit
partner. Provided the charitable organization understands the nature of the joint venture (whether it is a whole entity
joint venture or ancillary joint venture) and ensures the proper structural safeguards are put in place, joint ventures
provide charities with another tool to leverage to achieve their purposes. While the terms of any joint venture are
typically subject to significant negotiation, when a charity proposes to enter into a joint venture with a non-charitable
organization, certain matters must always be considered during negotiations to ensure the charity protects its tax-
exempt status by avoiding excess private benefit and/or private inurement.
 
The level of governance control depends upon whether the joint venture will be in the form of a whole entity joint
venture or in the form of an ancillary joint venture. If the former, the charity should ensure that it has majority
representation of the board of the directors and that the third-party partner has no special reserved powers or veto
rights that would prevent the charity from effectively governing the joint venture to ensure that charitable purposes
are furthered.  If the joint venture is going to be an ancillary joint venture, the board can be structured where the
parties each have equal governance control (i.e., a 50-50 board); however, the charitable organization must have
voting control of the exempt activities through a reserved power to vote on those activities and a veto right over
major decisions that could significantly impact the ability o carry on the exempt activities.

In addition to governance controls, the charity should ensure that the governing documents include a charitable
“override” provision that requires the joint venture to further the charitable purposes of the exempt organization
partner and give precedence to such purposes in the event of a conflict with a fiduciary obligation owed to the non-
charitable partner(s). Additionally, the governing documents should prohibit the joint venture from engaging in
activities that would jeopardize the charity’s tax-exempt status (such as substantial lobbying, political campaign
intervention, or engaging in conduct that would constitute private inurement). Finally, the governing documents
should include an exit strategy for the charity should the joint venture veer off course, be unsuccessful, or should the
charity need to exit as a result of a change in its direction.  Continue Reading.

PROTECTING TAX-EXEMPT STATUS IN A JOINT VENTURE

TEXASBUSINESSLAW.ORG

By: Daryl B. Robertson, Chair of Business Organizations Code Committee and partner in Dallas office of Hunton
Andrews Kurth, LLP

After numerous meetings during 2022 and lots of drafting efforts, the Business Organizations Code (“BOC”)
Committee of the Business Law Section completed its draft of various amendments to the Texas BOC in November
2022. The amendments are being put into final bill format by the Texas Legislature’s Legislative Council and will be
introduced for adoption at the 2023 Texas Legislature.  Many of the amendments were based on recent amendments
adopted in 2021 and 2022 to the Delaware General Corporation Law and Delaware’s alternative entities statutes.Other
amendments drafted and approved by the Committee were based on ideas generated by Committee members
and outside Texas legal practitioners. The Committee also has completed a draft Bill Analysis for the bill. 

The last newsletter of the Business Law Section contained a brief article summarizing ten substantive amendments to
the BOC that are contained in the draft bill.The following additional substantive amendments to the BOC or the 

BUSINESS ORGANIZATIONS CODE COMMITTEE COMPLETES DRAFT OF 
NEW BOC AMENDMENTS

https://docs.google.com/document/d/1_1F2x_fGXhBFQWsvfQvgql6T8iThSPTA/edit?usp=sharing&ouid=116778225608004385021&rtpof=true&sd=true
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 Enhancing flexibility with respect to protected or registered series of a limited liability company to file a certificate
of merger or conversion with a delayed effective date that occurs after a subsequent approval of the related plan
of merger or conversion.
 Eliminating the need to file an assumed name certificate for a protected series whose name includes the name
of its associated LLC.
 Eliminating the registered office of any non-individual as the “office” to be listed in an assumed name certificate.

 Texas Business & Commerce Code are expected to be included in the bill:

1.

2.

3.
 
The draft bill also contains numerous technical and clarifying amendments that are not considered substantive and
that are summarized in the following listing:

       (a) Clarifying that an action validly taken pursuant to one or more provisions of the BOC will not be deemed
invalid because it is identical or similar in substance to an action that could have been taken pursuant to one or
more other provisions of the BOC but fails to satisfy one or more requirements prescribed by such other provisions,
thereby confirming the doctrine of independent legal significance; 
           (b) Clarifying that electronic and digital signatures can be used on certificated ownership interests;
          (c) Clarifying that a certificate of existence issued by the Secretary of State is conclusive evidence of existence
of a domestic registered series of a limited liability company; Continue Reading.

BUSINESS ORGANIZATIONS CODE COMMITTEE COMPLETES DRAFT OF 
NEW BOC AMENDMENTS

By: Scott G. Night and Laura E. Shapiro, Haynes and Boone, LLP

Two recent court decisions may indicate more uncertainty with respect to the enforceability of “make-whole”
premiums in bankruptcy. Make-whole or prepayment premiums are common within loan agreements, bond
issuances and other debt instruments. Such provisions put a price tag on a borrower’s ability to prepay outstanding
indebtedness before its maturity date. A make-whole premium is often negotiated for an initial period following
closing, ensuring the lender will receive the negotiated interest and fees for a minimum amount of time under the
relevant agreement or if the debt is repaid early, such lender receives compensation, in the form of payment of the
premium. 

Historically, a majority of bankruptcy courts considered prepayment provisions to represent a fee charged by the
lender as compensation for the early termination of the applicable loans or notes. Such charges were often
considered to be liquidated damages for the interest and other amounts that would have been earned during the
remaining period the debt was expected to be outstanding, especially when the market interest rates at the time of
prepayment had decreased compared to the contract rates initially negotiated. 

However, a growing split among circuit courts on this issue was sparked by the bankruptcy case of Ultra Petroleum
Corp (“Ultra”). Following a legal battle spanning more than five years, in October of 2022, the Fifth Circuit ruled that
the make-whole premium in that case was “the economic equivalent of unmatured interest.” Pursuant to Section
502(b)(2) of the Bankruptcy Code, the payment of post-petition unmatured interest is generally disallowed.
Unmatured interest under the Bankruptcy Code is the interest on the pre-petition debt that is not yet due and owing
at the time of the petitioner’s bankruptcy filing. Continue Reading.

MAKE-WHOLE PREMIUMS IN BANKRUPTCY - A DECISION THAT HERTZ 
CREDITORS

https://www.texasbusinesslaw.org/
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https://docs.google.com/document/d/1erw_3scyRdCiLSgKm7UMPK44ScXgzhBU/edit?usp=sharing&ouid=116778225608004385021&rtpof=true&sd=true


By: Jacqueline Akins

From the Chair – Before there can be April in Paris there must be January in Austin in odd-numbered years. The
Legislature gaveled into session on January 10, 2023 with 1,800 bills filed so far (remember last newsletter and the
comment about bills falling like leaves?).  With a one-time budget surplus, it will be interesting to see what rises to
the top in terms of final priorities. 

Items of Interest:

1.      Consumer 
The Consumer Financial Protection Bureau (CFPB) has outlined options regarding consumers’ access to, and control
over, their financial data as a first step before issuing a proposed data rights rule that would implement section 1033
of the Dodd-Frank Act. Under the options the CFPB is considering, consumers would be able to more easily and safely
walk away from companies. For more information consult the CFPB’s website or review the link here. Read the CFPB’s
Outline of Proposals and Alternatives Under Consideration, Small Business Advisory Review Panel for Required
Rulemaking on Personal Financial Data Rights.

The Consumer Financial Protection Bureau (CFPB) has proposed a rule to establish a public registry of supervised
nonbanks’ terms and conditions in “take it or leave it” form contracts that claim to waive or limit consumer rights and
protections, like bankruptcy rights, liability amounts, or complaint rights. Under the proposed rule, nonbanks subject
to the CFPB’s supervisory jurisdiction would need to submit information on terms and conditions in form contracts
they use that seek to waive or limit individuals’ rights and other legal protections. That information would be posted in
a registry that will be open to the public, including to other consumer financial protection enforcers.  Nonbank
Registration of Certain Contract Terms and Conditions; CFPB Proposal Regulation Text.  Read the Nonbank
Registration of Certain Contract Terms and Conditions; CFPB Proposal Regulation Text. Continue Reading.
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COMMERCIAL AND CONSUMER LAW SECTION

NEWSLETTER SUBMISSIONS

 If you would like to submit an article for 

inclusion in the Business Law Section’s 

Newsletter, please email it to Lori Wilkins At 

lori@amc-texas.com

 

The Newsletter Committee reserves the 

right to edit contributions for clarity and 

content.

By: Irene Kosturakis, BMC and Frank Ruttenberg, Haynes Boone

On January 5, 2023, the Federal Trade Commission (FTC)
celebrated the New Year by proposing a new rule that, if
adopted, would ban non-compete provisions regularly found in
employment agreements. If adopted, the new rule will require
recission of existing non-compete agreements, signaling a
potential end to a common employment practice nationwide.

Under current law, restrictions on non-compete agreements
have been left to the states, whose rules naturally vary. The FTC’s
proposed rule seeks to supersede the differences among state
law and implement a nationwide standard for the applicability
of post-employment non-compete agreements. 

In promoting the proposed rule, the FTC argues that non-
compete agreements constitute an unfair method of 

ALERT!! - FTC PROPOSES BANNING 
MOST EXISTING AND FUTURE NON- 
COMPETE AGREEMENTS

https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEwMjcuNjU3NTAwMTEiLCJ1cmwiOiJodHRwczovL2ZpbGVzLmNvbnN1bWVyZmluYW5jZS5nb3YvZi9kb2N1bWVudHMvY2ZwYl9kYXRhLXJpZ2h0cy1ydWxlbWFraW5nLTEwMzMtU0JSRUZBX291dGxpbmVfMjAyMi0xMC5wZGYifQ.FyaNIL59tQsG6BfA42GSdIvNMI7o7mru0mRegu80LAA/s/998032714/br/146838674835-l
https://files.consumerfinance.gov/f/documents/cfpb_registry-of-supervised-nonbanks_2023-01.pdf
https://files.consumerfinance.gov/f/documents/cfpb_registry-of-supervised-nonbanks_2023-01.pdf
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ALERT!! - FTC PROPOSES BANNING MOST EXISTING AND FUTURE
NON-COMPETE AGREEMENTS
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competition and prevent workers from exercising their economic liberty by restricting their ability to freely switch jobs.
The FTC conjectures that a nationwide ban on post-employment non-compete agreements will result in a nearly
$300 billion per year increase in employee wages and better career opportunities for roughly 30 million Americans.

The Proposed Rule
The proposed rule defines “employment” to include any work of any kind for an employer and broadly defines
“worker” as any natural person who works, whether paid or unpaid, for an employer, including employees,
independent contractors (both individuals and sole proprietors, apparently irrespective of the contractor’s corporate
form), interns, and volunteers.

The proposed rule bars not only traditional non-compete clauses, but any post-employment contractual term
between an employer and a worker “that prevents the worker from seeking or accepting employment with a person,
or operating a business, after the conclusion of the worker’s employment with the employer." This would also include
“de facto non-compete clauses” such as clauses requiring workers to pay damages to their former employers if they
work for a competitor, and other arrangements that have the practical effect of prohibiting a worker from seeking or
accepting employment after the conclusion of the worker’s employment with the business.  Based on the broad
functional de facto standard and the government’s goal of eliminating any agreements that restrict mobility, the FTC
may also try to enforce the rule against other restrictive covenants, including customer non-solicitation clauses, and
claw-back agreements that tie competition to loss of stock or some other benefit.

Notably, if adopted, the proposed rule also prohibits maintaining in
place existing non-compete clauses and requires employers to
rescind all current non-compete agreements that fall within the
scope of the Proposed Rule and provide notice to all affected
workers within 45 days of such recission. Employers should note
that the notice requirement specifies that employers must provide
this notice to both current and former employees.

Mirroring many state laws, the proposed rule also establishes a
limited exception to the ban on post-employment non-compete
agreements when such agreements are entered into in
conjunction with the sale of a business entity, a person’s ownership
interest in a business entity, or the assets of a business entity,
provided that the seller is a “substantial” (defined as holding at
least a 25 percent ownership interest) owner, member, or partner
in the business. However, of notable concern, to the extent an
owner of a business is also a “worker” and discontinues working for
the business, the proposed rule could be read to prohibit any
enforcement of any non-compete clause embedded in the
company documents if they continue to hold their ownership
position. Continue Reading.
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